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FI NAL CRDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, WlliamJ. Kendrick, held a formal hearing in the
above-styl ed case on Decenber 7, 1992, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Dean Bunch, Esquire
Cabani ss, Burke & Wagner, P.A
851 East Park Avenue
Tal | ahassee, Florida 32301

For Respondent: Janet L. Smith
M chael C. Godwi n, Esquire
Department of Legal Affairs
Lenon Law Arbitration Program
The Capito
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

At issue in this proceeding is whether respondent's proposed rule 2-
30.001(3)(e), constitutes an invalid exercise of delegated |egislative
aut hority.

PRELI M NARY STATEMENT

This is a rule chall enge brought under the provisions of Section 120.54(4),
Florida Statutes, to challenge the propriety of respondent's proposed rule 2-
30.001(3)(e), which would define "24,000 niles of operation,” for purposes of
calcul ating the running of the Lenon Law rights period, as "mles of operation
by the consuner.™

At hearing, petitioner called Philip Now cki, PhD, Executive Director
Lenon Law Program Departnment of Legal Affairs, and Gary Disney, a warranty cost
anal ysis and control manager for Chrysler Corporation, as witnesses, and its
exhibits 1, 3 and 4 were received into evidence. Respondent called Philip
Nowi cki, PhD, accepted as an expert in the inplenmentation, devel opnent and



adm ni stration of the Florida Lenmon Law Program as a witness, and its exhibits
1-11, 15, and 16, were received into evidence.

The transcript of hearing was fil ed Decenber 29, 1992, and the parties were
granted |l eave until January 8, 1993, to file proposed findings of fact. The
parties' proposals have been addressed in the appendix to this final order

FI NDI NGS OF FACT
Backgr ound

1. Petitioner, Chrysler Corporation (Chrysler), is a "manufacturer" of
nmotor vehicles as that termis defined by Section 681.102(10), Florida Statutes
(1992 Supp.), 1/ and, as such, is subject to the provisions of Chapter 681
Florida Statutes, the "Mdtor Vehicle Warranty Enforcement Act." Consequently,
Chrysler is substantially affected by the rul es pronul gated by respondent,
Departnment of Legal Affairs (Departnment) to inplenent Chapter 681, and the
parties have stipulated that it has standing to maintain this rule challenge
pr oceedi ng.

2. The Mdtor Vehicle Warranty Enforcenent Act (the "Lenon Law') inposes
upon manufacturers, as defined by Section 681.102(10), a duty to repair
nonconformties which are first reported by consuners during the "Lenmon Law
rights period," and liability for the refund of the purchase price or
repl acenent of those notor vehicles if their nonconformties are not corrected
within a reasonabl e nunber of repair attenpts. A consuner's right to exercise
t he renedi es provided by the Lenon Law accrue fromthe date the consuner takes
delivery of the notor vehicle.

3. The "Lenon Law rights period" is defined by Section 681.102(9), Florida
Statutes, as foll ows:

"Lenon Law rights period" means the period
ending 18 nmonths after the date of the
original delivery of a nmotor vehicle to a
consunmer or the first 24,000 mles of
operation, whichever occurs first.

4. On Cctober 9, 1992, the Departnment published notice, inter alia, of
proposed rule 2-30.001(3)(e), in volunme 18, nunber 41, of the Florida
Admi ni strative Wekly. Such rule would define "24,000 niles of operation,"” for
pur poses of calculating the running of the Lenmon Law rights period established
by Section 681.102(9), Florida Statutes, as "mles of operation by the
consuner. "

5. By petition filed with the Division of Adm nistrative Hearings on
Cct ober 30, 1992, Chrysler tinely challenged the validity of such proposed rule
as an invalid exercise of delegated |legislative authority. The predicate for
Chrysler's challenge was its contention that the proposed rul e enl arges,
nodi fies or contravenes Section 618.102(9), Florida Statutes, the provision of
| aw sought to be inplenmented. 2/

The proposed rule

6. Proposed rule 2-30.001(3)(e) provides:



VWhen cal cul ating the running of the Lenon Law rights period as defined by
s. 681.102(9), FS., "24,000 mles of operation” neans mles of operation by the
consuner. |If the consumer is a subsequent transferee as defined in s.
681.102(4), FS., "24,000 nmles of operation” means mles of operation by both
the original consumer and the subsequent transferee.

7. The gravamen of the dispute between the parties concerning the
propriety of the proposed rule is a disagreenent regarding the interpretation to
be accorded Section 681.102(9), Florida Statutes, which defines the "Lenon Law
rights period" as:

. the period ending 18 nonths after the
date of the original delivery of a notor
vehicle to a consunmer or the first 24,000
m | es of operation, whichever occurs first.

8. Chrysler contends that the "Lenon Law rights period,” as defined by
Section 681.102(9), is clear and unanbi guous, and that the "first 24,000 mles
of operation" refers to the actual m|eage shown on the odoneter of the notor
vehicle, wthout regard to when or by whomthe nil eage was accrued. So read,
proposed rule 2-30.001(3)(e) conflicts with the |aw sought to be inpl enented.

9. The position advanced by Chrysler is of inmport to it since Chrysler
i npresses new notor vehicles into use as conpany cars and permits its dealers to
purchase and use new vehicles for denonstration purposes for custoners or
personal use, prior to their retail sale. During this period, the notor vehicle
accunul ates nmileage on its odoneter as a result of such "denonstrator" use
Excluding the mleage so accrued fromthe running of the "Lenon Law rights
period,"” as contenplated by the proposed rule, could extend Chrysler's liability
under the Lenon Law beyond the first 24,000 mles of operation registered on the
vehicle, if it issued a warranty as a condition of sale to the consuner. See
Section 681.102(14), definition of "motor vehicle," discussed infra.

10. Contrasted with Chrysler's position, the Departnent interprets the
"first 24,000 mles of operation" provision of Section 681.102(9), to relate to
operation by a consuner, and woul d exclude any m | eage accrued on the vehicle
prior to its delivery to the consunmer when cal culating the "Lenon Law rights
period.” So interpreted, the proposed rule is consistent with the | aw sought to
be i nmpl enent ed.

11. The Departnent's interpretation is premised on its reading of Section
681.102(9) in pari materia with Section 681.102(14) which defines a "notor
vehi cl e" as:

. a new vehicle, . . . and includes a
vehi cl e used as a denonstrator or | eased
vehicle if a manufacturer's warranty was

i ssued as a condition of sale, or the |essee
is responsible for repairs.

So read, a denonstrator is considered a new vehicle, and no distinction is made
in applying the Lenon Law rights period between consumers who purchase a notor
vehicle with no or mnimal mleage on its odoneter at delivery and those who
purchase a denonstrat or



The proposed rul e's predecessor

12. Pursuant to the provisions of Chapter 88-95, Laws of Florida, Chapter
681, Florida Statutes, was anended effective January 1, 1989, to establish what
has been referred to as the Lenon Law. At that time, the "Lenon Law rights
peri od" was defined as:

. the period ending 1 year after the date
of the original delivery of a notor vehicle to
a consuner or the first 12,000 mles of
operation, whichever occurs first.

Section 681.102(7), Florida Statutes (1988 Supp.).

13. To inplenment the provisions of the Lenon Law, the Departnment adopted
Rul e 2-30.001, Florida Adm nistrative Code, in or about January 1989. At that
time, the rule included the follow ng definition of the "Lenon Law rights
period":

The "Lenon Law Ri ghts period" is the period
endi ng one year after the date of the origina
delivery of the notor vehicle to the consunmer,
or the first 12,000 niles of operation

whi chever occurs first. This period may be
extended if a substantial defect or condition
is reported to the manufacturer or its

aut hori zed deal er during the Lenon Law Ri ghts
peri od, but has not been cured by the
expiration of the period. |If you put 12,000
mles on your vehicle (mles driven m nus
mles on the vehicle on the date of delivery)
before the end of the first year of operation,
you shoul d note that date in your persona
records. |If a warranty problemis exam ned or
repaired during the Lenon Law Ri ghts period
be sure you get and keep a copy of the work
order which contains the date, odoneter

readi ng, and a description of that problem
Your work order copy provides the best proof
as to when the problemwas first reported.

[ Respondent's exhibits 3 and 15].

14. Consistent with the foregoing rule, the Florida New Mdtor Vehicle
Arbitration Board, which is charged with the responsibility of arbitrating
di sputes under the Lenon Law, has consistently construed the provisions of the
"Lenon Law rights period" concerning "mles of operation” to relate to operation
by the consuner, and has excluded any m | eage accrued on the vehicle prior to
its delivery to the consuner when cal culating the "Lenon Law rights period.”
[See e.g., Respondent's exhibits 5, 8 and 9].

15. Since the Lenon Law was enacted, there has been no change in the
definition of "Lenon Law rights period,” or the Departnment's rule, until the
passage of Chapter 92-88, Laws of Florida, effective July 1, 1992. Under such
law, the "Lenon Law rights period" was anended to read as foll ows:



(9)(7) "Lenon Law rights period" neans the
peri od ending 18 nonths 1 year after the date
of the original delivery of a notor vehicle
to a consuner or the first 24,000 12,000 mles
of operation, whichever occurs first.

Section 681.102(9), Florida Statutes.

16. Here, the proposed rule is designed to reflect the change in the
"Lenon Law rights period" fromone year or 12,000 miles to 18 nonths or 24,000
m | es, occasioned by the aforesaid anendnent to Chapter 681. The Departnent's
interpretation of the "Lenon Law rights period" concerning "mles of operation”
to relate to operation by the consuner remains, however, consistent with its
prior rule and interpretation.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings. Section 120.54(4),
Fl orida Statutes.

18. To prevail in this case, the burden is upon the petitioner to
denonstrate, by a preponderance of the evidence, that the proposed rule is an
i nval i d exercise of delegated |legislative authority. Humana, Inc. v. Departnent
of Health and Rehabilitative Services, 469 So.2d 889 (Fla. 1st DCA 1985), and
Agrico Chemi cal Co. v. Departnent of Environmental Regulation, 365 So.2d 759
(Fla. 1st DCA 1978).

19. Pertinent to this case, an invalid exercise of delegated |egislative
authority is defined by Section 120.52(8), Florida Statutes, as foll ows:

"Invalid exerci se of del egated |egislative

aut hority" means action whi ch goes beyond the

powers, functions, and duties del egated by

the Legislature. A proposed or existing rule

is an invalid exercise of del egated

| egislative authority if any one or nore of

the foll owi ng apply.
* * %

(c) The rule enlarges, nodifies, or

contravenes the specific provisions of |aw

i npl enented, citation to which is required by

s. 120.54(7).

20. Wether the proposed rule enlarges, nodifies, or contravenes the
provisions of law inplenented is, as heretofore noted in the findings of fact,
dependent upon whether the "first 24,000 ml|es of operation" provision of
Section 681.102(9), Florida Statutes, nay appropriately be interpreted to nmean
m | es of operation by the consuner.

21. Generally, an administrative construction of a statute by an agency
responsible for its admnistration is entitled to great deference and shoul d not
be overturned unless clearly erroneous. Department of Environmental Regul ation
v. Goldring, 477 So.2d 532 (Fla. 1985), All Seasons Resorts, Inc. v. Division of
Land Sal es, Condom ni unms and Mobil e Homes, 455 So.2d 544 (Fla. 1st DCA 1984),
and Sans Souci v. Division of Land Sal es and Condomi ni unms, 421 So.2d 623 (Fl a.
1st DCA 1982). Moreover, the agency's interpretation does not have to be the



only one or the nost desirable one; it is enough if it is permssible. Florida
Power Corp. v. Department of Environnental Regul ation, 431 So.2d 684 (Fla. 1st
DCA 1983). However, where the legislative intent as evidenced by a statute is
cl ear and unambi guous, there is no need for any construction or interpretation
and the forumneed only give effect to the plain neaning of its terms. Van Pelt
v. Hlliard, 75 Fla. 792, 78 So. 693 (1918).

22. The fundanental rul es governing construction applicable to the instant
case were aptly set forth in Florida State Racing Comm ssion v. MLaughlin, 102
So.2d 574, 575 (Fla. 1958), as foll ows:

"It is elementary that the function of the
Court is to ascertain and give effect to the
legislative intent in enacting a statute.
"I'n applying this principle certain rules have
been adopted to guide the process of judicial
thinking. The first of these is that the
Legi slature is conclusively presuned to have a
wor ki ng knowl edge of the English | anguage and
when a statute has been drafted in such a
manner as to clearly convey a specific neani ng
the only proper function of the Court is to
effectuate this legislative intent.
"This rule is subject to the qualification
that if a part of a statute appears to have a
clear nmeaning if considered al one but when
given that meaning is inconsistent with other
parts of the sane statute or others in pari
materia, the Court will exami ne the entire
act and those in para materia in order to
ascertain the overall legislative intent.
"When construing a particular part of a
statute it is only when the |anguage bei ng
construed in and of itself is of doubtfu
meani ng or doubt as to its meaning is
engendered by apparent inconsistency with
other parts of the sanme or closely rel ated
statute that any matter extrinsic the statute
may be considered by the Court in arriving at
t he neani ng of the | anguage enpl oyed by the
Legi sl ature.

Accord, State v. State Racing Conmi ssion, 112 So.2d 825 (Fla. 1959), and Van
Pelt v. Hilliard, 75 Fla. 792, 78 So. 693 (Fla. 1918). See also, State v. Wbb
398 So.2d 820, 824 (Fla. 1981), ("It is a fundanmental rule of statutory
construction that legislative intent is the polestar by which the court nust be
guided and this intent nmust be given effect even though it may contradict the
strict letter of the statute.”), and Departnent of Professional Regul ation v.

Fl ori da Dental Hygienist Association, Inc., 18 FLWD326 (Fla. 1st DCA 1993).

23. Here, while the provisions of Section 681.102(9), Florida Statutes, if
read in isolation, could be ascribed the inport advanced by Chrysler, a reading
of such subsection with the renmai ning provisions of Chapter 681 evidences a
different legislative intent or, at a mninmum raises sufficient anbiguity as to
accord deference to the Departnent's interpretation. Supportive of such
conclusion is the expression of legislative intent at Section 681.101 as
fol | ows:



The Legi sl ature recogni zes that a notor
vehicle is a major consuner purchase and that
a defective notor vehicle undoubtedly creates
a hardship for the consumer . . . It is

the intent of the Legislature to provide
the statutory procedures whereby a consuner
may receive a replacenent notor vehicle, or a
full refund, for a notor vehicle which cannot
be brought into conformty with the warranty
provided for in this chapter . . . ,

and the definition at Section 681.102(14), which defines a "notor vehicle" for
pur poses of the Lenon Law, as follows:

"Mbt or vehicle" neans a new vehicle, . . . and
i ncl udes a vehicle used as a denonstrator or

| eased vehicle if a manufacturer's warranty
was i ssued as a condition of sale, or the

| essee is responsible for repairs .

This definition nmakes clear that a denonstrator is considered a new notor
vehicle as long as a manufacturer's warranty was i ssued as a condition of sale.
Accord, Chrysler Mtors Corp. v. Flowers, 803 P.2d 314 (Wash. 1991). Mbreover,
the definition at Section 681.102(18) of "reasonable offset for use," which
provides the nethod for calculating a credit to the manufacturer for the
consumer's use when it is required to refund the purchase price, inplicitly
recogni zes that, when acquired by the consunmer, the notor vehicle may have

m | eage on it not attributable to the consumner.

24. Accordingly, the Departnment's conclusion that when applying the "Lenon
Law rights period" no distinction should be nade between previously unused
vehi cl es and denonstrator vehicles is consistent with the provisions of Chapter
681, and its interpretation of Section 681.102(9), as evidenced by the proposed
rule, is reasonable and not clearly erroneous.

CONCLUSI ON
Based on the foregoing findings of fact and conclusions of law, it is
ORDERED that Chrysler has failed to denonstrate that proposed rule 2-
30.001(3)(e) is an invalid exercise of delegated |egislative authority, and its

petition is denied.

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 9th day of
February 1993.

WLLI AM J. KENDRI CK

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 9th day of February 1993.

ENDNOTES

1/ Al references are to Florida Statutes (1992 Supp.) unless ot herw se
i ndi cat ed.

2/ The petition also challenged the validity of proposed rule 2-32.035;
however, the parties resolved their dispute regarding such rule and petitioner

wi thdrew its chal |l enge at

nmoot .

hearing. Accordingly,

APPENDI X

Petitioner's proposed findings of fact are addressed as foll ows:

® 1IN
P~ A

14 & 15.

16-18.

19, 26 & 27.

20 & 21.
22-25.
28 & 29.

30.
31.

Addr essed i n paragraphs 4 and 6.

Addressed i n paragraphs 5 and 7.

Addr essed i n paragraphs 8 and 10.

Addressed in paragraphs 1 and 9, otherw se
unnecessary detail .

Addressed in paragraphs 1 and 9, otherw se a

concl usion of | aw

Unnecessary detail .

Not shown to be pertinent since Dr. Norw cki has
been of the opinion that, as drafted, the Lenon Law
rights period with regard to mleage starts upon
delivery to the consunmer.
Addr essed i n paragraph 23.
Not shown to be rel evant.
Addr essed i n paragraph 13,
ar gument .

Addr essed i n paragraph 14.
To the extent pertinent, or necessary to the result
reached, addressed in the response to paragraphs
19, 26 and 27.

otherw se rejected as

Respondent' s proposed findings of fact are addressed as foll ows:

Addressed in paragraphs 1 and 4, otherw se

unnecessary detail .

Addr essed i n paragraph 1.

Addr essed i n paragraphs 15 and 16.

Addr essed i n paragraph 2.

Addr essed i n paragraphs 15 and 16.

Addr essed i n paragraphs 12 and 13.

Addr essed i n paragraph 14.

Addr essed i n paragraph 16.

Addr essed i n paragraph 9.

Addr essed i n paragraph 9.

Addressed i n paragraph 2, otherw se a | ega

concl usi on.

such chal l enge is dismssed as



COPI ES FURNI SHED:

Dean Bunch, Esquire

Cabani ss, Burke & Wagner, P.A
851 East Park Avenue

Tal | ahassee, Florida 32301

Janet L. Smith

M chael C. Godwi n, Esquire
Department of Legal Affairs
Lenon Law Arbitration Program
The Capito

Tal | ahassee, Florida 32399-1050

The Honor abl e Robert A. Butterworth
Attorney Cenera

The Capitol, Plaza Level

Tal | ahassee, Florida 32399-1050

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
Room 1802, The Capito

Tal | ahassee, Florida 32399- 0250

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida rules of appellate procedure. Such proceedings are
commenced by filing one copy of a notice of appeal with the Agency Cerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The notice of appeal nust be filed within 30 days of rendition of the
order to be reviewed.

IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

CHRYSLER CORPCRATI ON, NOT FI NAL UNTIL TIME EXPI RES TO
FI LE MOTI ON FOR REHEARI NG AND
Appel I ant, DI SPOSI TI ON THERECF | F FI LED.



V. CASE NO. 93-729

DOAH CASE NO.  92- 6605RP
THE FLORI DA DEPARTMENT OF
LEGAL AFFAI RS,

Appel | ee.

pinion filed April 26, 1994.

Appeal froman order of the Division of Admi nistrative Hearings. Dean Bunch of
Cabani ss, Burke & Wagner, P.A , Tallahassee, for appellant. Robert A
Butterworth, Attorney Ceneral; Janet L. Smth, Assistant Attorney Ceneral,

Tal | ahassee, for appellee.

PER CURI AM

AFFI RMVED.

BOOTH, WEBSTER and BENTON, JJ., concur.

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorable, WIlliamJ. Kendrick, Hearing Oficer
Di vision of Admi nistrative Hearings

WHEREAS, in that certain cause filed in this Court styled:

CHRYSLER CORPORATI ON

VS. Case No. 93-729
Your Case No. 92- 6605RP
DEPARTMENT OF LEGAL AFFAI RS

The attached opi nion was rendered on April 26, 1994,



YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nion, the rules of this Court and the aws of the State of Florida.

W TNESS t he Honorabl e E. Earle Zehner

Chi ef Judge of the District Court of Appeal of Florida, First District and the
Seal of said court at Tallahassee, the Capitol, on this 12th day of My, 1994

Cerk, District Court of Appeal of Florida,
First District



